CW TTEE KR | DAHO S H (H DESERT
| BLA 94-734 Decided July 7, 1997

Appeal froma Decision Record and FH nding of No S gnificant |Inpact of
the (hallis Resource Area fice, Bureau of Land Managenent, approving the
Qoyote Soring and A pel i ne Reconstruction Project |ocated partially wthin
the Borah Peak WI derness Sudy Area. |D 040-1-33.

Afirned.

1 Federal Land Policy and Managenent Act of 1976:
WI der ness-- G azing and G azi ng Lands--WI der ness Act

The approval of a water devel opnent range i nprovenent
project, which lies partially wthin a w | derness study
area and i nvol ves reconstruction of a spring facility
and buryi ng new pi pel i nes al ongsi de exi sting |ines,

w il be affirned where the record establishes that the
project is consistent wth BLMs I nteri mMnagenent
Policy and Quidelines for Lands Uhder WI der ness
Review and that the project will not inpair the area s
suitability for inclusion in the pernmanent w | derness
system

2. Environnental Quality: Environnental S atenents

A party chal I engi ng a decision record and fi ndi ng of

no significant inpact, based on an underlying

envi ronnent al assessenent, nust show that the
determnation was premsed on a clear error of law a
denonstrabl e error of fact, or that the anal ysis failed
to consider a substantial environnental question of
nmaterial significance to the action for which the

anal ysis was prepared. Mere differences of opinion
provide no basis for reversal of BLMs action if it is
reasonabl e and supported by the record on appeal .

APPEARANCES.  Brian Shaeffer, Boise, lIdaho, for Appellant; Kenneth M
Sebby, Esq., Gfice of the Solicitor, US Departnent of the Interior,
Boi se, Idaho, for the Bureau of Land Managenent .
(PN ON BY DEPUTY CH B ADM N STRATI VE JUDEE HARRS
The Cormittee for Idaho's Hgh Desert (Conmittee) has appeal ed a

Deci sion Record/ Hnding of No Sgnificant Inpact (DR FONS), 1ssued
on July 7, 1994, by the (hallis Resource Area Manager, Bureau of Land
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Managenent (BLMN, 1daho, approving the Qoyote Soring and P peline
Reconstruction Project, which lies partially wthin the Borah Peak
WI derness Sudy Area (V&A).

According to the Environnental Assessnent (EA) No. | D 040- 1- 33,
Qoyote Spring was initially devel oped in 1941 with a spring box and
watering trough for livestock. Two pipelines wth four watering troughs
were installed in 1968. The devel opnent is the only source of |ivestock
water for the Qoyote Spring (south) pasture of the Wi skey Springs
Alotnent and the northern part of the adjoining Mackay Allotnent. A the
tine of preparation of the EA the Qoyote Spring watering facilities
were nonfunctioning. Reconstruction of the spring would facilitate
grazing wthin both allotnments and serve the water needs of wlidife
as well. (EAat 1-2.) 1V

Qoyote Spring is located inthe NBaSE4 sec. 1, T. 8 N, R 22 E,
Boi se Meridian, Quster Gounty, |daho, in the Wiiskey Sorings Al otnent,
which lies wthin the Borah Peak VA  The sout h boundary of the VA runs
through the SEof sec. 1. The pipeline branch for the Wiskey Sorings
Alotnent runs southwest fromthe spring 2,500 feet al ong an exi sting road,
entirely wthin the WVGA  The pipeline for the Mackay Al ot nent runs due
south 4,580 feet intosec. 12, T. 8 N, R 22 E Fomthere, a 3, 074-foot
proposed extensi on of the pipeline would run into the SWaSWsof sec. 7, T
8N, R 23E Approxinately 1,200 feet of the Mackay Al ot nent pipeline
runni ng south fromQyote Soring would be wthin the VGA

In general, the proposed action approved by the Challis Resource Area
Manager invol ves five activities: 1) digging up and resetting the existing
spring box; 2) building a four-strand wre fence around the box to enhance
recovery of riparian vegetation;, 3) burying a new pi peline al ongsi de the
exi sting pipeline (except for a short portion which would be rerouted to
facilitate water flow; 4) extending the Mackay Al lotnent portion of the
pi pel i ne approxi mately 3,074 feet; and 5 noving the upper trough on the
Mackay Allotnent portion of the pipeline and installing it at the southern
end of the proposed extension. (EA at 2.)

Mre particul arly, the proposed action includes disturbing an area
approxi mately 10 by 10 feet to construct the hole for the spring box. The
spring box itself is a piece of steel culvert 24 to 36 inches |ong and 20
to 30 inches in dianeter perforated wth snall holes wth a steel lid. Two
lateral ditches approximately 2 feet wde, 3-1/2 to 4 feet deep and 40 feet
| ong woul d extend fromthe spring box. A 4- to 6-inch dianeter perforated
pipe would be laid in each ditch wth gravel around it. Hlter

1/ The DRFONS is part of the title page of the EA The EAis not
pagi nated. Qur references to the EA do not count the title page.

139 I BLA 252

WAW Ver si on



| BLA 94-734

cloth woul d be pl aced over the pipe and the ditch woul d be backfilled wth
soil. Dgging and backfilling woul d be perforned by a | owinpact, w de-
track desi gned backhoe. 2/

An area approxi mately 100 by 100 feet around the springhead woul d be
fenced wth awre fence to prevent tranpling by livestock and w ldlife.

Dtching, pipeline laying, and backfilling woul d occur
simul taneousl y in one operation conducted by a craw er type tractor wth a
pi pel ayer mounted on it. The pipeline ditch for the Wi skey Sorings
Alotnent wthin the VA woul d be | aid down the centerline of an existing
road to an existing water trough. The pipeline ditch for the Mackay
Alotnent would be laid al ongside the existing |ine except that a short
segnent Wil be rerouted to inprove the flow of water through the Iine.
Al rerouting woul d occur outside the VBA boundary. The exi sting trough on
t he Mackay pi peline woul d be rel ocated to the end of the new ext ensi on.
onstruction vehicle traffic woul d be confined to existing roads. (EA at
2-3.)

[1] The standard for nanaging a VA during w | derness reviewis
found in section 603(c) of the Federal Land Policy and Managenent Act of
1976 (FLPWY, 43 US C 8 1782(c) (1994). Therein, the Secretary is
expressly directed to "nanage such | ands according to his authority under
this Act and other applicable lawin a nmanner so as not to inpair the
suitability of such areas for preservation as wlderness.” 43 USC
§ 1782(c) (1994); Howard G Booth, 134 IBLA 300, 303 (1996), and cases
cited therein. However, that sane section provides an exception to the
noni npai rnent standard for mning and grazi ng uses al ready existing on
Cctober 21, 1976, allow ng such uses to continue in the sane nanner and
degree as they were conducted on Cctober 21, 1976, even if such
grandf at hered uses woul d inpair the wlderness suitability of the | and.
Such activities are to be regulated only to prevent undue and unnecessary
degradation of public lands. 43 US C 8§ 1782(c) (1994).

In furtherance of the statutory directive, the Departnent adopted
the Interi mMnagenent Policy and Quidelines for Lands UWhder WI der ness
Revi ew (1 MP), which governs BLMs nmanagenent of VWA s pending ultinate
congressi onal determnation regardi ng whet her the study areas shoul d be
included in the pernanent w | derness system See Nevada Qut door Recreation
Associ ation, 136 | BLA 340, 342 (1996); Qegon Natural Resources Gouncil,
114 I BLA 163, 167 (1990); The WI derness Soci ety, 106 |IBLA 46, 55
(1988). 3/

2/ The EA proposes the installation of an additional spring box (one for
each pipeline) if water volune in the reset spring box is insufficient to
suppl y both exi sting branches of the pipeline.

3/ The IMP was originally published at 44 Fed. Reg. 72014 (Dec. 12, 1979),
and thereafter anended at 48 Fed. Reg. 31854 (July 12, 1983). It is now
contained in BLMs Minual as a handbook, H8550-1 (Rel. 8-36 (Nov. 10,
1987)). Page references in the text are to the Handbook edition.
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The Cormittee asserts that the proposed action wll "pernanently and
irreparably harmthe Borah Peak VA and its suitability for preservation as
W | derness since it invol ves the pernanent pl acenent of additional nan-nade
structures and creates significant new surface disturbances to soils and
vegetation which wll be visible for years to cone.” (Satenent of Reasons
(SR at 1.) It contends that BMs DRFONS is fraught with errors of |aw
and fact. Qounsel for BLMhas filed an Answer contending that the Qoyote
Soring project neets noninpai rnent criteria and presents no i npacts which
woul d precl ude the eventual inclusion of the area in the wlderness system

Inthis opinion, we wll restate argunents of the parties only to the
extent necessary to facilitate our review and di sposition of the appeal .
To the extent not specifically discussed herein, the Cormttee s argunents
have been consi dered and rej ect ed.

The Cormittee argues that the DRFONS and the EAviolate the | MP
noni npai rnent criteria set forth in the | MP because the inpacts of the
proposed action are not tenporary; it wll create new disturbances; it
i nvol ves perrmanent pl acenent of structures; and it fails to neet BLMs
reclamation deadl i ne of Septenber 30, 1990, for the restoration of plant
cover inpacted wthin VA's. See IMP at 13. However, before turning to
those criteria, we believe examnation of other sections of the IMPis
instructive.

A Chapter 111, H RANGHAND MMNNAGEMENT, 1. General, the | MP provi des
as foll ows:

In sone respects, rangel and nanagenent activities are | ess
restricted by the IMP than other activities. This is partly
because |ivestock grazing, at appropriate stocking | evels,
initself, can be conpatible wth rmai ntai ning w | der ness
suitability; it is partly because nost grazing operations on the
public lands qualify as "grandfathered' uses; and it is partly
because sone range | nprovenents can enhance w | der ness val ues

by better protecting the rangeland in a natural condition.

(IMP at 44.)

More specifically, the | MP addresses range i nprovenents at Chapt er
11, H 3., providing for pre-FLPVA i nprovenents that they "nay continue
to be used and naintained.” (IMP at 45.) The Conmttee contends that
the project in question does not involve nai ntenance of an existing system
but the construction of a new project. Wiile the spring devel opnent and
pi pel i nes have exi sted for nmany years, reasonabl e mnds coul d differ over
whet her the actions proposed to be taken invol ve nere nmai ntenance. In
fact, inits Answer at page 5 BLMdescribes the work to be done not as
nai ntenance, but as "reconstruction.” 4/ However, we need not decide
whet her the proposed action invol ves nmai nt enance of an exi sting wat er

4 Inits Asswer at 5 BLMquotes its "definition" of "reconstruction,"”
but does not provide a citation to the source of that definition.
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devel opnent or the construction of a new water devel opnent because, even
assumng new construction, we find no violation of the | M.

Under | MP guidelines at Chapter 111, H 4. d., a new pernanent water
devel opnent nay be devel oped in a VA if the water trough bl ends wth the
surroundi ng | andscape, the pipeline area is put back to original contour,
and plant cover is restored as specified in the noni npai rnent criteria.
(IMP at 47.) A so, such a devel opnent nust not require notorized access
if the area were designated as w | derness; the inprovenents nust be
substantial |y unnoticeable in the VA as a whol e; and after conpl etion of
any needed reclamation, the area’'s wlderness val ues nust not be degraded
so far as to constrain the Secretary's wilderness suitability
reconmendation. 1d. at 46.

The EAinplies that the existing water trough at the end of the
pi peline in the Wiskey Sorings Allotnent will be utilized in the project.
There is no issue regarding the restoration of the pipeline areas to
original contour. The Commttee, however, contends that since the
reclamation deadl i ne has passed, any activity proposed i n the VA nust
imedi atel y neet the noninpai rnent standard, and it asserts, the proposed
acti on cannot .

A though the | MP section governi ng range i nprovenent water
devel opnents provides that restoration of plant cover nust neet the
noni npai rnent criteria, examnation of the noninpai rnent standard shows
that certain activities are considered noninpairing, while all others nust
neet the noninpairnent criteria. The activity under consideration in this
case is the reconstruction of Goyote Soring and the pipelines. W find
that under the noni npai rnent standard that activity i s noninpairing.

The EA describes the foll ow ng positive benefits fromthe proposed
action:

P ant species in the spring area shoul d benefit fromthe
fence due to the fact that they will be protected fromgrazi ng by
livestock and big gane. * * * Gazing exclusion of the spring
area shoul d enhance the w | derness val ues, by allow ng full
veget ati ve expressi on of herbaceous and woody ri parian pl ant
Speci es.

The proposed action woul d not result in any significant
adverse effect on any wldlife species. The construction of the
fence would hel p to protect and i nprove the condition of the
riparian area around Qoyote Springs, thereby inproving habitat
condition for sone riparian dependent wldlife species.

(EA at 5.)
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In discussing the inpacts of the no-action alternative, BLMstated
that those inpacts woul d be nost significant

on the range condition of the other pastures in the Wi skey
Srings Allotnent. The rest-rotation grazing systemwoul d

be i noperabl e wthout the use of the south pasture, which is
approxi mately one-third of the allotnent. Gazing pressure in
the two ot her pastures of Wi skey Sorings coul d cause adverse
affects on the wlderness val ues over a nuch broader area.

(EAat 6.) The BLMalso noted that, in tine, no action "woul d have a
negative affect on the range condition in other areas of both allotnents."
| d.

Under the noni npai rnent standard, "[a]ctivities that protect or
enhance the land' s wl derness values * * * are consi dered noni npai ring."
(IMP at 13). W find that the proposed water devel opnent project wil,
rather than "pernmanently and irreparably harmthe Borah Peak VA " as
alleged by the Conmittee, protect the land s w | derness val ues. Uhder
t hose ci rcunstances, the noninpai rnent criteria are i napplicable to the
proposed wat er devel opnent proj ect.

In addition, there is no evidence that the project woul d require
not ori zed access if the area were designated as w | derness. The
i nprovenents are substantially unnoticeable in the VA as a whole. See EA
at 5. Hnaly, there wll be no degradation of w | derness val ues.

The Cormittee al so asserts that the EA is vague about the extent of
the area which wll be inpacted and contains an insufficient anal ysis of
soils, reclamation potential and topography. Hrst, the EAis specific
about the area to be inpacted; neasurenents for the spring area and
surroundi ng fenced area are set forth. In addition, all dinensions of the
pipeline ditches are listed, as are the types of vegetation and soil type.

The Comittee's assertion that these itens warrant nore di scussion or

anal ysis i s unsupported by any evidence that inpacts not addressed in the
EA woul d reasonabl y be anticipated fromconstruction of the project. Wile
the Cormittee conpl ains that there is no discussion of the inpact the
tractor/pipel ayer wll have on the soil and vegetation along the "entire

| ength of the proposed pipelines (at |east 3,700 feet) wthin the Borah
Peak V(BA " (SR at 8), it is undisputed that, as set forth in the EA at 3,
the 2,450 feet of pipeline in the Wiskey Sorings Allotnent will be laid
down in an existing road. The remaining 1,200 feet of pipeline in the VGA
isto belaid alongside the existing pipeline | eading to the Mickay
Alotnent. As BLMexplains inits Answer at 2, "the planned net hod of
laying the pipeline | ocosens the plant roots but destroys very little
vegetation." Aso, "[i]t has been BLMs experience that the inpacts of the
heavy equi pnent tracks are very mininmal and they di sappear wthin a nonth
or two." |d.

[2] Aparty challenging a DR FONS, based on an underlyi ng EA nust
show that the determnation was premsed on a clear error of law a
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denonstrabl e error of fact, or that the analysis failed to consider a
substantial environnental question of material significance to the action
for which the analysis was prepared. Mere differences of opinion provide
no basis for reversal of BLMs action if it is reasonabl e and supported by
the record on appeal. Qegon Natural Resources Gouncil, 139 IBLA 16, 22
(1997); S erra Qub, Toiyabe Chapter, 131 IBLA 342 (1994).

The Cormittee argues that the EAfails to assess inpacts of the
proposed action and fails to consider alternatives and mtigation. The
Gonmttee criticizes the EA for being i naccurate, subjective, and overly
gener al i zed.

I npacts were, in fact, anal yzed and are di scussed at pages 5 through
7 of the EA Mst of the inpacts are anticipated as bei ng beneficial to
vegetation and wldife values. The EA states, too, that the project "is
wel | within the VRM(visual resource nmanagenent) objectives for the VA
as a whole,” and that "both the visual and physical inpacts shoul d be
mninal." (EAat 5) The EAnotes that while the fence constitutes a
mninal intrusion, it can easily be renmoved wth no need for rehabilitation
if the area is designated a w | derness area.

In addition to a no-action alternative, the EA al so consi dered two
other alternatives. The inpacts associated wth these alternatives are
set out inthe EA The Conmittee is incorrect inits allegation that
mtigation is not considered in the EA The nethods of construction,
including the use of a | owinpact, w de-track desi gned backhoe, the
| ocation of pipelines, and the sel ection of the type of fence to be used
are all mtigating neasures.

The EA reflects a reasonabl e assessnent of anticipated i npacts and
reasonabl y supports the concl usion that those inpacts wll be insignificant
and noninpairing. The Commttee s objections and criticisns are in the
nature of disagreenents wth BLMs determnation and do not denonstrate
errors of lawor fact.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

Bruce R Harris
Deputy Chief Administrative Judge

| concur:

WIl A lrwn
Admini strative Judge
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